A LEGAL PERSPECTIVE ON THE “AVOID HARM” PROVISION OF EXECUTIVE ORDER 13158:  IMPLEMENTING THE PROVISION IN WAYS THAT ABROGATE OCSLA WOULD BE A MISTAKE OF STATUTORY CONSTRUCTION AND CONTRAVENE CONGRESSIONAL INTENT

The question is whether an unacceptable level of conflict exists between Section 5 of Executive Order 13158 (“Marine Protected Areas”) and the purposes of the Outer Continental Shelf Lands Act (“OCSLA”).

Clearly it would be a mistake to find such conflict, since the Executive Order expressly directs otherwise.  The Executive Order, in paragraph 1, states that it is designed “in furtherance of the purposes of” a number of existing statutes, including OCSLA.  The other statutes enumerated in paragraph 1 include the Endangered Species Act, Clean Water Act, Marine Mammal Protection Act, etc.—statutes designed primarily for environmental protection, which is clearly not the primary purpose of OCSLA.  However, the President specifically mentions OCSLA among the statutes whose purposes Executive Order 13158 is designed “in furtherance of.”  The express mention of OCSLA makes clear that the executive order is not intended to abrogate OCSLA in any way.
To the extent that there might be an unacceptable level of conflict between the purposes of OCSLA and the purposes of the environmental protection statutes enumerated in Executive Order 13158, the directives of Section 5 should not be interpreted as resolving the purported conflict in favor of environmental protection.  Apparent conflicts between statutes cannot be resolved simply by executive order.  See Chamber of Commerce of U.S. v. Reich, 74 F.3d 1322, 1332-1334 (D.C. Cir. 1996).  In Reich, the federal government’s argument that the President could resolve conflict between statutes by executive order was expressly rejected.  See Reich, supra, at 1333, 1339.
The Reich case dealt with a Presidential executive order that permitted termination of government contracts to employers who hired permanent replacements during a workers’ strike.  Reich, supra, at 1324.  The President’s authority to issue the executive order was predicated, in part, on the Procurement Act, which gives the President broad authority to pursue economic and efficient procurement.  Id., at 1333 (citing 40 U.S.C. § 486(a)).  In Reich, the D.C. Circuit held that the executive order violated the National Labor Relations Act, which permits employers to hire permanent replacements to supplant “economic” strikers.  Id., at 1339.  The Court held that the executive order was preempted by the National Labor Relations Act.  Id. 

The Reich Court stated that the federal government’s argument that the executive order (based in part on the Procurement Act) should be upheld even though it expressly abrogated a right granted to employers under the National Labor Relations Act ran counter to “the canon of statutory construction.”  Id., at 1333.  The Court viewed the conflict as a statutory conflict, and relied upon the principle of statutory construction that a later statute only “displaces” a former statute if intent to abrogate the former is express in the later statute, or if such construction is “absolutely necessary” to give any meaning at all to the later statute.  Id., at 1333 (citing Traynor v. Turnage, 485 U.S. 535, 547 (1988)).  

In the event that the Minerals Management Service may be juggling apparently conflicting provisions of two statutes—such as OCSLA and an environmental protection statute—in attempting to implement Section 5 of Executive Order 13158, the Minerals Management Service should adhere to the well-established rule of statutory construction that when two statutes are capable of co-existence, effect should be given to both, absent clear congressional intent to the contrary.  Morton v. Mancari, 417 U.S. 535, 551 (1974).

Section 5 requires each federal agency whose actions affect a marine protected area to “avoid harm” to the protected resources therein “to the extent permitted by law and to the maximum extent practicable.”  The directives of Section 5, by their own terms, are self-limiting (“to the extent permitted by law”).  Therefore, implementing Section 5 in such a way that environmental protection trumps the developmental purposes of OCSLA would be a mistake of statutory construction, a misreading of the executive order, and a contravention of congressional intent as expressed in OCSLA.  

The D.C. Circuit’s decision in State of California ex rel Brown v. Watt, 668 F.2d 1290 (D.C. Cir. 1981) is not discussed fully in the Draft Proposed Plan of the Minerals Management Service.  Specifically, there is no mention that the “balancing” requirement of OCSLA section 18(a)(3) should take into account—and indeed, should preference—the primary purpose of OCSLA, which the D.C. Circuit describes as “expeditious development of [outer continental shelf] resources.”  State of California ex rel Brown, supra, at 1317.  
The omission of this seminal case (State of California ex rel Brown) and its guidance from the Draft Proposed Plan might be justifiable on the ground that no other circuits have adopted the D.C. Circuit’s view that the “primary purpose of OCSLA is expeditious, orderly development of the oil and gas resources of the OCS.”  Natural Res. Def. Council v. Hodel, 865 F.2d 288, 302 (D.C. Cir. 1988).  
The Minerals Management Service also may be influenced by case-specific pronouncements such as the following, from the Supreme Court of the United States:  “The purpose of the [Outer Continental Shelf] Lands Act was to define a body of law applicable to the seabed, the subsoil, and the fixed structures such as those in question here on the outer Continental Shelf.”  Rodrigue v. Aetna Cas. & Sur. Co., 395 U.S. 352, 355 (1969).  
Another case-specific pronouncement by the Supreme Court of the United States is the following: “The intent behind OCSLA was to treat the artificial structures covered by the Act as upland islands or as federal enclaves within a landlocked State, and not as vessels, for purposes of defining the applicable law because maritime law was deemed inapposite to these fixed structures.”  Offshore Logistics, Inc. v. Tallentire, 477 U.S. 207, 217 (1986).  

Despite such seemingly contrary pronouncements—from the Supreme Court of the United States, no less—the D.C. Circuit’s statement that the “primary purpose” of OCSLA is the “expeditious development of [outer continental shelf] resources” is more than justified by a plain reading of the statute in its entirety.  See 43 U.S.C. 1331 et seq.  OCSLA deals mainly with leases and administration of leases of minerals, and oil and gas leases.  See id.   The territorial and jurisdictional provisions of OCSLA, which the Supreme Court of the United States emphasized in Rodrigue, supra, and Offshore Logistics, supra, appear in the early sections of the statute and are in the nature of preliminary declarations of federal territorial jurisdiction and ownership of the outer continental shelf areas.  The early sections merely preface the provisions on leasing and administration of leases that dominate the statute as a whole.  
The Supreme Court cases, Rodrigue and Offshore Logistics, both deal with wrongful death actions where OCSLA was relevant only to determining whether state law would be adopted as federal law governing that part of the outer continental shelf where the accidents resulting in the deaths occurred—as OCSLA does provide that state law is adopted as the federal law along the outer continental shelf.  43 U.S.C. § 1333(a)(2)(A); Rodrigue, supra, at 366; Offshore Logistics, supra, at 210.
The Fifth Circuit is simpático with the D.C. Circuit in stating that the broad general purpose of OCSLA is developmental:  “The [Outer] Continental Shelf Act was enacted for the purpose, primarily, of asserting ownership of and jurisdiction over the minerals in and under the Continental Shelf.”  Guess v. Read, 290 F.2d 622, 625 (5th Cir. 1961).  


Therefore the Supreme Court’s statements about the “purposes” of OCSLA as set forth in Rodrigue and Offshore Logistics should be limited to the facts of those cases—both wrongful death cases in which the principal issue involving OCSLA was whether the state wrongful death statute governing those areas of the outer continental shelf would be adopted as federal law, as provided by OCSLA, 43 U.S.C. § 1333(a)(2)(A).  To construe the Supreme Court’s statements more broadly would lead to a preposterous result, which contradicts a plain reading of OCSLA in its entirety.  The starting point in statutory construction is always the plain meaning of the text itself.  See, e.g., Watt v. Alaska, 451 U.S. 259, 265-66 (1981).  The D.C. Circuit and Fifth Circuit pronouncements regarding the “purposes” of OCSLA have broader applicability.  

State of California ex rel Brown is binding authority in the D.C. Circuit, and should be persuasive authority in any court because its reading of OCSLA is reasonable and comports with the rules of statutory construction.  The fact that the Draft Proposed Plan of the Minerals Management Service mentions the D.C. Circuit’s opinion in State of California ex rel Brown, but declines to discuss the Court’s approach to the “balancing” requirement, verges on a misstatement of law.  The Draft Proposed Plan should be revised to mention the D.C. Circuit’s approach to the “balancing” requirement of OCSLA section 18(a)(3).  
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